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Millennial Housing Commission

800 N. Capitol Street, NW

Suite 680

Washington, DC  20002

Dear Commissioners:

As the Millennial Housing Commission (MHC) proceeds with its important mission of developing housing policy recommendations, the National Multi Housing Council (NMHC) and National Apartment Association (NAA) express our support for any effort that creates more affordable rental housing.  NMHC and NAA represent the owners, managers, developers, and financiers of most of the nation’s professionally operated rental properties, and these members serve the millions of individuals and families who live in multifamily properties.  Our members are committed to providing quality affordable housing, and we welcome the opportunity to contribute to the Commission’s work.
To that end, we have formed the NMHC/NAA Millennial Housing Commission Task Force (“the NMHC/NAA Task Force”).   Our task force includes leading multifamily owners and managers; developers/operators of properties that benefit from public subsidy and those whose properties do not receive public subsidy or credit; and representatives of state and local apartment associations across the country.  This letter updates our July 6, 2001 submission to include the deliberations of our Task Force. 
Balanced Housing Policy, Smart Growth, and Attractive Density

A smarter, more balanced housing policy is critical to meeting the nation’s housing needs.  Unfortunately, our housing policy has become increasingly oriented toward homeownership in recent years.  The common justification for this is a presumption that homeowners make neighborhoods more stable, are more committed to neighborhood improvement, and are financially better off because they are owners. Unfortunately, though these assertions are common, they are actually more myth than fact.  


 

National survey data from the General Social Survey conducted by the University of Michigan show that apartment residents are more socially engaged than single-family home owners.  They are equally involved in community groups and similarly attached to their communities and religious institutions.  In other words, there is no basis in fact for the implied claim that renters are somehow less desirable for a community.

Our country is facing a long list of housing‑related problems that higher homeownership rates simply cannot solve, such as our growing affordable housing crisis, suburban sprawl, urban decay and even the housing needs of our aging parents.  Some of the often-overlooked benefits of apartment homes include the following: 

· they promote balanced suburban development;  
· they help revitalize urban neighborhoods;
· they conserve land and help promote open space;  
· they use municipal infrastructure more efficiently than single family houses;
· they reduce demand for new road and school construction;
· they help create the pedestrian-friendly neighborhoods so many citizens are calling for; and
· they provide necessary housing for millions of public service employees, such as teachers, nurses, and public safety officials.  
Nevertheless, we continue to allocate the lion's share of our housing resources, and our housing rhetoric, toward further increasing the homeownership rate, and we continue to attach a stigma to renting.  

The nearly exclusive public policy bent toward homeownership has other costs as well. A recent report by the Research Institute for Housing America (RIHA), a research organization founded by the Mortgage Bankers Association, finds that lower‑income families tend to over-invest in housing and live in neighborhoods that have more volatile house prices.  They also note that owning a home reduces the labor mobility of these households, making it difficult for them to move to areas with better job opportunities.  They conclude that unsustainable homeownership is in no one's interest, and that many of the recent gains in homeownership among lower‑income households "hinge on highly leveraged mortgage products."  
Finally, a homeownership-focused housing policy fails to reflect the changing housing preferences of our citizens.  Renting is no longer housing of the last resort. A growing number of upscale and moderate households are opting to rent even though they could afford to own because renting better fits their busy lifestyles or makes more financial sense.  For the past three years, the fastest growing segment of renters is households making $50,000 or more.  Many of these renters are actively engaged in improving their communities.


We agree that homeownership is an important part of providing safe, decent and affordable housing.  But, programs such as tax credits for first time home buyers, down payment assistance, preferential loan programs, and homeownership outreach and educational programs fail to address some of our most pressing housing needs; may inadvertently push some families into unsustainable homeownership; and reinforce the misperception that renters are second-class citizens.  
For these reasons, we strongly urge the Millennial Housing Commission to include a call for a balanced housing policy in its recommendations.  The primary objective of our national housing policy should be to ensure that everyone has access to decent and affordable housing, regardless of whether that housing is owned or rented. (See enclosed brochure “Towards a More Balanced Housing Policy”)  Other key trademarks of a balanced housing policy include: 

· It should respect the rights of individuals to choose housing that best meets their financial and lifestyle needs.  
· It should promote livable communities by encouraging responsible land use.  
· It should recognize that all decent housing, including apartment homes, and all citizens, including renters, make positive economic, political and social contributions to their communities.  
· It should balance the expected benefits of regulations with their costs to minimize the impact on housing affordability and production.

Because of the attention the Commission has given to the housing needs of our low-income and moderate-income citizens, the 
Commission will undoubtedly make many multifamily-related recommendations.  Therefore, the Commission has an opportunity, and an obligation, to inform policymakers that multifamily housing is critical to our housing policy and our communities.  
The content and rhetoric of our federal housing policy is not the only obstacle to promoting a more balanced housing policy. Local development policies, escalating land costs and development barriers all have had a profound impact on rental housing production.  “Not-in-my-back-yard” (NIMBY) attitudes and exclusionary zoning policies make it difficult, if not impossible, to expand the supply of moderate-income housing.  A recent survey of NMHC members said that high land costs were the primary impediment to expanding the supply of 

· 
· 
· 
· 
moderate-income housing.  Even more disturbing, fully 20 percent said that even where moderate-income apartments make economic sense, developers are all but blocked by zoning restrictions and “NIMBY” attitudes and policies. (See enclosed NMHC “Research Notes” article) 

The Commission should recognize the local nature of barriers to providing affordable, decent and safe multifamily housing and call upon the resources of the federal government to study and evaluate policies at all levels of government.  This evaluation should identify which factors contribute to the rising cost of multifamily development and which ones inhibit prudent policies that could provide appropriate incentives for meeting rental housing needs as part of sound urban development and growth.  The Commission should focus on the true costs and benefits associated with impact fees and recommend an evaluation of whether or not such fees are inhibiting the development of mixed-income rental housing or the rehabilitation and preservation of affordable housing.  Solutions related to debt financing, resident subsidy and improved equity capital have not been enough to overtake the rising cost of land and development, especially in our urban areas.  Smart growth and responsible density actions, when properly showcased, provide a greater awareness of how communities can manage the issues associated with growth
.  (See enclosed brochure “Growing Smarter with Apartments”)
Consumer-Based Assistance

As the Commission well knows, our nation is facing a crisis-level shortage of affordable housing.  Housing vouchers can be an effective means of providing rental housing assistance to low-income residents.  Unfortunately, the current program is plagued with regulatory requirements and administrative problems that discourage private owners from participating in it.   To be effective, the Section 8 Housing Choice program needs to provide incentives to rental property owners; offer residents a broad choice of housing options; and ensure that, as a national program, it is administered in a consistent, efficient, and effective manner.  

The goal of this reform should be to make Section 8 voucher holders indistinguishable from non-subsidized residents.  Such transparency protects both residents and property owners from being stigmatized because they participate in the program.   Put simply, transparency means: 

· Other property residents should not be able to identify Section 8 residents. 
· Property managers should not be subjected to additional administrative burdens because they rent to Section 8 voucher recipients, and voucher recipients should not, in turn, be viewed as less desirable because of the extra burdens they indirectly cause for on-site staff.  While recipients are not directly responsible for the administrative efficiencies of the voucher program, it is a truth of human nature that on-site staff inevitably associate these residents with the additional workload and special requirements they bring (e.g, different lease provisions, different monthly payment processing and special unit turnover protocols).

· All residents, including voucher holders, should be held accountable to common standards and laws established by states and localities.  
· Owners should be able to expect timely rent payments for subsidized residents, and they should have the right to expect timely compensation in the event payment is delayed.  

· The owner should be able to turn a subsidized unit over upon vacancy in a reasonable time frame, comparable to the time required to turn over non-subsidized units.  Government-caused disruptions in turnover should result in reasonable compensation.



NMHC/NAA support greater participation by property owners in the Section 8 voucher program, but that participation must not be at the expense of the property owner because of an inefficient and costly program.  It should occur because serving a subsidized resident presents an owner with an opportunity comparable to serving a market-rate resident.   In this respect, the Social Security program and other governmental assistance programs, such as food stamps, are good models.   


· 
· 
· 
· 
Consistency is another problematic area with the program.  Participating owners say that experience and success in the program vary tremendously depending on the practices of the public housing authority (PHA) administering it.  Like most business activities, it works well where the PHA has: reached out to private property owners; attempted to make the program more like conventional housing; and made the program responsive to the private market.  

The following specific recommendations should be considered to reform the program:

(1) Unit Eligibility and Inspections

The program’s current requirement that each unit be individually inspected and certified as eligible for a Section 8 voucher holder is unrealistic and unnecessary.  These unit-by-unit inspections delay turnover of vacant units because program administrators cannot conduct them in a timely manner.  Because the inspections are a “snap shot” of the property at a specific point in time, inspections are not fully representative of property management practices and resident behavior.   To encourage more private sector participation, administering agencies could instead rely on U.S. Department of Housing and Urban Development (HUD)/Federal Housing Administration (FHA) certifications and inspection reports, or routine inspections performed by lenders, to certify eligibility.   Further, the inspection resources used by the administrative agencies could be better directed at informational and training sessions for  voucher recipients on their obligations as residents and other related activities that would improve the quality of life for residents.  These could be similar to the informational programs conducted by the HOME program in many localities.  Residents that are more familiar with the housing choice voucher program, their obligations and that of the property owner are likely to be better residents and community citizens.  
If the program continues to require its own inspections, individual unit inspections should be replaced by property-level inspections. These inspections should include all vacant units (to be made available under the program) and a random sample of occupied participating units (not to exceed the lesser of 25 units or 10 percent of all units). This type of inspection would compare program-eligible units with market-rate units.  The inspection could also include a review of the property’s maintenance procedures and past maintenance and repairs history, both in general and at the time a unit becomes vacant.  Such an inspection protocol would meet the program’s stated goal of ensuring voucher residents receive well maintained and professionally-managed housing, without imposing an undue administrative burden and an unnecessary delay on owners.  By expediting turnover and encouraging expanded private owner participation, this approach would expand the number of units available to voucher holders.  
To further improve the efficiency and effectiveness of the inspection protocol, HUD should defer to state and local property code requirements in lieu of separate Section 8 requirements, since the latter are often duplicative.  Here again, why should the health and safety requirements really be different between subsidized and non-subsidized residents?
The current program requirements are no doubt based on HUD’s interpretation of the statutory requirements for housing quality standard inspections.  If the Commission does not see any flexibility in the law or does not agree with the statutory requirement, NMHC/NAA members would join the Commission in seeking appropriate legislation to reform these requirements.  NMHC/NAA support the language sponsored by Senator Allard’s “Local Housing Opportunities Act” from the 106th Congress (S. 2968), introduced in July of 2000. 

(2) Automated Payment System

The current payment system is another impediment to widespread owner participation in the program.   Participating owners are currently required to deal with multiple leases that are more complex than market leases.  Adding to the owner’s burden, the government often makes rental payments in a less timely fashion than do unsubsidized residents.  
Traditionally when private owners enter into a master lease for multiple units, they make a business decision to accept a fixed (and often lower) amount of rent in exchange for reliable payments and reduced cost/overhead.  With Section 8 vouchers, however, owners are often asked to accept fixed (and often lower) rents as well as higher operating costs and less reliable payments.  To begin with, not all administrative agencies use electronic funds transfer to make payment, which can cause delays.  Other PHA administrative requirements increase an owner’s cost of doing business.  All of this creates disincentives for participation.  
To reverse this situation, HUD should: (1) require all administrative agencies to make payments to owners by electronic funds transfer; (2) create incentives for PHAs that pay consistently on time; and (3) consider assessing fees on PHAs that do not automate procedures and reduce administrative requirements.
The owner has the same obligation to a resident regardless of whether or not the resident receives a government subsidy.  The government should have the same obligation to the owner that other residents do (i.e., they should be obligated to make prompt payment, and they should be required to apply consistent and reasonable oversight).  Inconsistent oversight and ineffective payment systems increase the likelihood that residents will become identified by their source of income.  
We are hopeful that the recently imposed Section Eight Management Assessment Program (SEMAP), instituted to evaluate program performance, will provide useful information about program administration performance.  But just as important, we are hopeful that this oversight will provide incentives for more efficient and effective program administration. 

(3) Uniform Lease Addendum
One of the biggest complaints of private owners who decline to participate in the Housing Choice Voucher program is that the program requires a non-standard lease addendum that is incompatible with state and local landlord-tenant laws and disregards industry-wide standardized language and model language developed by NAA (which is used in many parts of the country).  The use of an addendum not representative of local laws and requirements is a deterrent to the success of the program.  Because the addendum creates different requirements, it creates confusion and may in fact deter residents from securing an apartment unit.  It also discourages private owner participation in the program. 


There are two possible options to resolve the lease addendum problem.  One option is to abandon the addendum, use the property’s standard lease as the contract and rely on state and local laws and local code enforcement to ensure resident health and safety.  The second option is to amend the addendum to comply with state and local landlord-tenant laws or to make the addendum subordinate to state and local laws.

HUD has previously said that it is not practical to make the addendum compatible with state and local laws.  We strongly disagree.  There are many uniform laws and codes adopted at the state and local level.  In fact, at least 19 states have adopted the “Uniform Residential Landlord and Tenant Act” prepared by the National Conference of Commissioners on Uniform State Laws.  This law removes the landlord and tenant relationship from the constraints of property law and establishes it on the basis of contract law with all concomitant rights and remedies.  The widespread adoption of this Act disproves HUD’s claim that HUD staff cannot make its addendum compatible with state and local laws.  

HUD has also claimed that it would be difficult to produce a lease addenda that is acceptable to state and local laws in each jurisdiction because there are too many different administrative agencies involved in overseeing the program.  NMHC/NAA agree that there are too many PHAs involved in program oversight, and we would support a reduction of agencies, especially in metropolitan areas where jurisdiction boundaries can be a deterrent to effective program utilization.  
These obstacles are not insurmountable.  The Defense Department (DOD) provides evidence that moving toward a market-friendly program is the right thing to do.  Faced with deteriorating housing stock, the military is attempting to transfer much of its housing to private ownership.  They share the same housing quality goals as HUD, but instead of relying on the burdensome addendum to meet those goals, DOD has chosen instead to take advantage of the documented benefits of how well the private sector manages housing.  
Reforming the program to allow the use of standardized leases will not only improve private owner participation, it will also yield increased efficiencies for the administering agency.  They include: 

· Less time would be spent working to place voucher recipients because more units would be available;

· Processing Section 8 voucher recipients would be expedited, moving more people into housing faster; 

· Disputes between residents and owners over lease matters would be consistent with state and local laws, which should expedite their resolution; and

· Residents would have a better understanding of their protections in a rental property.
Just because HUD can make all these requirements as a condition of owners receiving the subsidies, it doesn’t mean that these “carrots” and “sticks” are the right ones at all.  The goal of more affordable housing should force a reassessment of all of this.
(4) Lead-Based Paint Regulations
The Residential Lead-Based Paint Hazard Act of 1992 mandated numerous regulations pertaining to the disclosure, management, and eradication of lead-based paint in multifamily properties.  In establishing these regulations, HUD has failed to fully consider the economic implications of the rule for federally-owned and federally assisted properties, including properties with Section 8 voucher residents, that became effective on September 15, 2000 (Section 1012/1013).  We believe that this rule and the ambiguity surrounding HUD’s continuing financial support for clearance testing, among other things, create a disincentive for participation in the Section 8 program.
(5) Fair Market Rents

The current system sets fair market rents (FMRs) on a metropolitan area basis on the assumption that a single rent can be representative of market rents throughout that area.  In reality, too many markets are too large for a single FMR to be accurate.  The practical consequence of this policy is that FMRs are often well below actual submarket rents.  Property owners located in these submarkets where HUD FMRs are below market rents have no incentive to accept Section 8 vouchers.  HUD has recognized this problem and recently provided administering agencies with a limited amount of discretion to adjust rents in high cost areas.  While these adjustments are welcome, they do not change the basic issue that FMRs are not an adequate standard for true market rents.  
Given the importance of FMRs to this and other HUD/FHA programs, the current system must be reviewed to develop a fairer standard.  In the interim, HUD should consider an across-the-board increase in FMRs in addition to the high-cost-area adjustments.  
Such a reform clearly would require more funding, but given the high cost to produce new housing, the demand for vouchers, and the desire to increase the owner participation in the program, increased funding is needed and warranted.
(6) Pilot Initiative

NMHC/NAA would strongly support one or more demonstration or pilot initiatives to test the effectiveness of the changes we are recommending.  Such pilots would allow HUD to evaluate the impact of reforms and to make necessary adjustments before making those across-the-board reforms permanent.  

As you may know, last year Congress encouraged HUD to develop a pilot program to test the use of the standard Texas lease for voucher recipients.  In addition, the Columbus Apartment Association has long advocated another pilot program, with the support of the Columbus Metropolitan Housing Commission.  In spite of active support from PHAs and the local apartment industry in these states, to date HUD has not taken any action on either of these.  Therefore, we urge the Commission to reinforce the need for pilot initiatives to evaluate ways to improve voucher utilization.  Many local PHAs and apartment owners have developed pilot initiatives that could be implemented, provided HUD were to approve of such initiatives.  
We are certain that greater participation can be achieved by policy and administrative reform, and we hope that the Commission will work with the industry to achieve such reforms.
Production and Preservation

Expanding the Availability of Capital

Any discussion on necessary improvements to multifamily finance must consider the need to provide capital for developing and rehabilitating not just low-income housing, but also moderate-income housing.  Most government programs are targeted to meet the needs of low- and very low-income families, paying very little attention to the increasingly critical needs of moderate-income residents.   
We further encourage the Commission to define moderate-income as families with incomes in the 60 to 100 percent of area median income (AMI) or higher.  It is at this range that housing providers will be serving municipal workers, such as teachers, firefighters, and public safety officials.  If the Commission adopts a more restricted definition of moderate-income, many of the most pressing affordable needs in this category will continue to be overlooked.   


Specific program changes could include reserving more of the HOME and Community Development Block Grant (CDBG) program funds for mixed-income and moderate-income rental housing.   The low-income housing tax credit program (LIHTC) could also be expanded to create mixed-income housing.  While the program is statutorily authorized to support mixed-income housing, in reality LIHTC funds are so heavily skewed toward the low- and very low-income groups that mixed-income housing simply isn’t built. 








· 
· 
· 


Financing Multifamily Production and Substantial Rehabilitation
Providing for additional affordable rental housing production is important.  However, before the government embarks on a new multifamily production program, it should clearly define the goals of such an effort, set achievable and realistic objectives, and ensure that it has the ability to implement it. It is equally important to avoid market instability and overbuilding.  Regardless of the specific approach, the development of additional multifamily production should:

· Be designed to benefit working families that do not currently receive any assistance through other programs;

· Serve a range of incomes;

· Use market mechanisms, including debt (loan) programs, insurance products and tax incentives;

· Be complementary to existing programs;

· Serve all areas of the country;

· Make effective use of the secondary and capital markets; and

· Have adequate resources for a meaningful impact.

One way to accomplish this is through risk-sharing or independent market feasibility analysis.  As noted above, the Commission should evaluate the existing risk-sharing programs in order to propose reforms that would leverage construction capital not just for affordable housing, but for moderate and market-rate rental properties as well.  Specifically, through risk sharing with the government-sponsored entities (GSEs), HUD could support more short-term construction and lease-up lending.  
One particular benefit of using expanded risk sharing to drive more capital into apartment construction is that it automatically brings the GSEs’ risk management policies into the program.  Their proven focus on supply and demand conditions and overbuilding risk would go a long way to ensure market stability and would help avoid the possibility of overbuilding in any given market. 
Multifamily Insurance Programs-Credit Subsidy

For the last two years, HUD has shut down the FHA multifamily insurance program before the end of the fiscal year because it had run out of credit subsidy funds.  HUD recently increased the multifamily insurance premium by 30 basis points to make the program “self sufficient.”  While the Department’s goal of reducing the program’s dependency on appropriated funds is laudable, it should also be noted that the higher premium will cause a further reduction in the amount of new affordable housing produced.  
Because of the deleterious effect this increase will have on affordable housing production, the Commission should call for a detailed analysis of FHA’s loan loss reserve model to determine exactly how much credit subsidy is needed to fund the program.  Furthermore, since default loss differs among property types, an across-the-board premium increase may be inappropriate. 

Redistribution of the premium may allow the government to fund higher risk properties with lower premiums, but the disruption that could result due to losses in one property type versus another could outweigh the political benefit of pursuing this approach.

Expand Fannie Mae and Freddie Mac Construction Lending Activities
A key element of expanding the nation’s supply of low- and moderate-income housing is finding ways for the secondary market to provide more capital for construction and substantial rehabilitation.  The regulatory goals of the GSEs, Fannie Mae and Freddie Mac, should be revised to direct more capital toward the production and substantial rehabilitation of moderate-income housing.  Already, 90 percent of the GSEs’ mortgage funding is directed at multifamily properties serving families at or below 100 percent of AMI, however almost all of their construction/forward commitment financing is targeted at properties with a majority of units serving families at or below 60 percent of AMI.  Further, there are no incentives for the GSEs to finance mixed-income rental properties. 

Making this happen is a difficult proposition, however, and will take more than simply setting new goals.  One approach would be to encourage a broader use of the HUD/FHA risk-sharing program with Fannie Mae and Freddie Mac.   Because of the requirements of the risk-sharing program, the GSEs participation has been limited on a relative basis to their overall mortgage lending activities secured by multifamily properties.  The GSE’s construction lending could be expanded for low-income and moderate-income properties if HUD’s requirements were more responsive to the market and to general lending practices.  The value of this approach is that it does not require any federal credit subsidy funding because it poses only a limited amount of risk to the government.  

The current HUD risk sharing program requirements limit the application of the government insurance in a variety of ways, including, but not limited to:

· It cannot be used to preserve expiring-use products, such as balloon mortgages and pool-based programs that have been effectively implemented by the GSEs and are widely used in the market.  

· It does not support many of the lending programs available through the GSEs, such as variable rate products, credit facility products, mezzanine debt and other products that could be effectively used to preserve and develop affordable housing. 

· It is burdened with ineffective and unnecessary regulatory requirements.
The Commission should recommend an evaluation of the current risk-sharing program to develop reform recommendations that would expand its use and make it more effective.  

Multifamily Insurance-Program Improvements

The HUD FHA mortgage insurance program is typically not widely used by the private multifamily developers.  There are many reasons why this is the case.  The costs associated with obtaining an FHA insured multifamily loan and the processing time required to obtain the loan is significantly greater than other market sources.  Some NMHC/NAA members say that the amount of capital at risk to secure an FHA loan can be as much as two to three times higher than for conventional financing.  It is a complex, time-consuming process.  In order to have a HUD loan approved, a developer needs to provide a complete development plan and specifications with certified costs of development (i.e., contractor bids awarded or approved).  The cost associated with control of the property (title, taxes, insurance), maintaining contractor bids over an extended and sometimes uncertain period, changes in underwriting throughout the loan approval process, and the impact of fluctuating interest rates creates a significant burden to a developer prior to final HUD approval.  The risk undertaken many times far outweighs the rewards.
Additionally, these extensive requirements should be compared to the requirements of other finance products and programs available to apartment developers, including state housing finance agencies, Fannie Mae, Freddie Mac, Federal Home Loan Banks, commercial banks, community banks and other financial institutions.  Despite recent improvements, FHA’s multifamily insurance program still needs to be more competitive.  The Commission should recommend that a programmatic comparison be undertaken with the goal of making the HUD program more competitive with programs in the private market
HUD has made effective programmatic changes to its multifamily insurance programs through the Multifamily Accelerated Processing (MAP) system.  These improvements have been well received by multifamily developers, but without adequate staffing levels and resources and adequate credit subsidy to keep the program operating, these improvements are moot.  

Moreover, several program requirements during the life of the loan are not representative of the market.  For example, requiring a 24-month replacement reserve account for a well-maintained property with strong cash flow is unnecessary.  Replacement reserve requirements should consider property condition, outstanding debt levels, the property manager’s credentials, and more.  HUD also layers numerous inspection requirements on owners for different programs (e.g., loan servicing and housing vouchers).  These disparate inspections should be standardized.  A uniform inspection standard for all HUD programs would reduce operational costs for the agency and for owners, which in turn, would help reduce the cost of housing for the end user.

These are just a few examples;  there are many more.  Therefore, we recommend that Congress require HUD to convene a group of industry experts to recommend programmatic changes for all of HUD’s multifamily programs, including FHA multifamily insurance, Section 8 vouchers, and programs operated by the Office of Multifamily Housing Assistance and Restructuring (OMHAR).  
Education and Information

The FHA multifamily insured loan programs have lost favor with many developers as other capital sources have stepped up to provide more attractive financing alternatives.  Inconsistent loan processing, constant changes in loan underwriting during the loan review process, extensive delays and uncertainty coupled with program disruptions in funding have steered the market away from FHA multifamily insured loans.  However, the program can become, once again, a viable financing alternative for the production of multifamily housing.  The FHA insured multifamily loan program, for all of its weaknesses, still provides attractive terms (long-term fixed rate construction/permanent financing, higher leverage than most market rate financing alternatives, and reasonable interest rates).  To do this HUD needs to continue to improve the program administration begun with the MAP effort, seek changes to make the program more competitive with market financing alternatives and then rebuild its credibility with the market place.  The program improvements are critical and must be undertaken.  Following any effort to improve the program, the government needs to expand its outreach, education and training to the market.  It is and will be critical to re-build confidence in the FHA multifamily insurance programs, to restore credibility, and to attract experienced, quality multifamily development firms.  Government resources would be well spent in streamlining the program and then providing extensive outreach to the broader development community.
Tax Policy

With the exception of the Low-Income Housing Tax Credit (LIHTC) program, many of the tax law changes made since 1984 have dampened investor interest in owning, preserving and producing affordable rental housing.  The Commission should understand that achieving its goals might require improvements in several tax code areas, as follows:  

Depreciation

The current law depreciable life for rental property is 27.5 years straight-line.  For a study submitted to the U.S. Treasury Department in 2000, NMHC/NAA analyzed apartment properties across the country to determine the likely useful life of rental properties.  Our study revealed that 20 to 23 years is a more realistic useful apartment property life.  Revising the tax code to allow for faster write-off of investments that more realistically reflect actual depreciable life would encourage more investment in apartment housing.  

Capital Gains Taxation

Before 1997 all asset classes were treated equally for purposes of capital gains taxation.  That is, the capital gain on a property sale was based upon the adjusted basis of a property after depreciation.  A tax law change in 1997, however, made investment in depreciable property less attractive by requiring any prior depreciation to be taxed at a 25 percent tax rate rather than the lower capital gains tax rate.  This depreciation recapture tax needs to be eliminated to make future investment in affordable rental housing more attractive.

In addition to discouraging future rental housing investment, the depreciation recapture tax has discouraged owners from selling older properties to new investors interested in upgrading them.  In many cases, the potential tax due on these fully depreciated properties would more than offset any net cash gain on the sale of the property.  As a result, many of these properties continue to decline in usefulness.  Some sort of tax forgiveness or tax deferral for these older properties would encourage new investors to purchase, improve and maintain them, thus adding critically needed units to our affordable housing supply.  

Impact Fees

Across the country, more and more municipalities are demanding that apartment developers pay various “impact fees” in order to secure approval for new construction.  These fees can add significantly to the cost of construction:  Thus a recent decision by the U.S. Treasury Department that developers cannot include these fees in the depreciable basis of the property, or the basis for determining the amount of tax credit available, has had a chilling effect on new construction.  Jurisdictions are effectively able to block any new affordable housing construction simply by demanding “impact fees.”  To avoid further reductions in the affordable housing supply, the Treasury Department should reverse its stance.  If they are unwilling, Congress should enact legislation allowing developers to include many of these impact fees in a property’s depreciable basis.

Environmental Remediation
Current tax law requires owners to amortize expenditures for removing environmental hazards from properties over a 27.5-year period.  This makes it virtually impossible for apartment owners to undertake the environmental remediation needed to re-develop the hundreds of brownfields across the country.  Congress should amend the tax law to permanently allow the immediate expensing of these costs.  

Low Income Housing Tax Credit

We applaud Congress for its continued support of the LIHTC.  Despite the program’s tremendous success, the nation is short approximately one million affordable rental housing units.  Measures to streamline and improve the LIHTC should be considered.

Energy Efficiency

As the nation struggles with the sufficiency and reliability of its energy supply, Congress should consider providing tax credit incentives for apartment properties that update the properties to conserve energy.  Investments in new types of windows, roofing, heating, ventilating and other energy efficiency items will yield enormous savings in the use of energy and will make apartment properties more cost-effective.














Conclusion

NMHC/NAA firmly believe that a smarter, more balanced housing policy needs to be a national priority.  Moreover, such policy must be comprehensive – the needs of the entire socioeconomic spectrum must be addressed, from those with extremely low incomes to those with moderate incomes.  The severe shortage of affordable rental housing affects everyone, and adequate resources need to be dedicated so that no one is left behind.  

Should you have any questions, please contact David Cardwell, Vice President of Finance and Technology, at (202) 974-2336 or via e-mail at dcardwell@nmhc.org or me at (202) 974-2335 or via e-mail at cnriddle@nmhc.org.

Sincerely yours,
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Clarine Nardi Riddle

Senior Vice President
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