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         General Counsel's Office

The Report of the Millennial Housing Commission Underscores The Drastic Need for New Housing Production, for Meaningful HUD Deregulation and for Greater Public Housing Access to Capital.

Its Ideas for Public Housing, However, Overlook Recent Reforms and Innovations. Nevertheless, Its Underlying Concerns Should Bestir Congress To Require Fuller HUD Implementation of the Quality Housing Work Responsibility Act of 1998 (“QHWRA”).
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Introduction

The Millennial Housing Commission (MHC) was established by the Veterans Affairs (VA), Department of Housing and Urban Development (HUD) and Independent Agencies Appropriations Act, Fiscal Year (FY) 2000, to examine: (a) “the importance of housing, particularly affordable housing...to the infrastructure of the United States”; (b) “...methods for increasing the role of the private sector in providing affordable housing...”; and (c) whether HUD’s programs interrelate “to provide better housing opportunities” for families and neighborhoods. P.L. 106-74, Section 206 (a), 113 STAT. 1070 (2000). The progenitor of the Commission was Rep James Walsh (R NY), chair of the VA, HUD and Independent Agencies Appropriations Subcommittee; appointments to MHC were made by the chairs and ranking minority members of the main Congressional authorizing and appropriations committees related to housing.
 The MHC’s co-chairs were Susan Molinari, a former Republican Member of Congress from Staten Island and Richard Ravitch, a financier and housing developer from New York City. The MHC Report (“Report”), entitled “Meeting Our Nation’s Housing Challenges,” and filed with the United States Congress (“Congress”) on May 30, 2002
, convincingly documents the country’s acute need for affordable housing for persons of a broad range of incomes and issues a compelling call for increased subsidized housing production. Policy makers should be hard pressed to deny MHC’s conclusion that sizeable increases in federal support are needed. As noted at the beginning of the Report:

“The most significant housing challenge is affordability, growing in severity as family incomes move down the ladder.... Even working full time no longer guarantees escape from severe housing affordability problems. In 1999, one in eight lower-income working families earning at least the full time equivalent of the minimum wage reported spending more than one-half of their income on housing. .... Because they could afford nothing better, 1.7 million lower-income households lived in severely inadequate housing, placing their health and safety at risk...” MHC Report at 1.

While the Report avoids endorsing numerical production goals, the Commission does observe that “...annual production of more than 250,000 units for more than 20 years” would address a large portion of the ELI (extremely low income) housing needs gap.  MHC Report at 17.

To provide the needed stimulus, MHC relies considerably on increasing tax breaks, mainly higher dollar volumes for tax exempt bonds and for low income housing tax credits (LIHTCs), resources that have proved difficult to increase in the past. Also sought is a new “home-ownership tax credit,” similar to a current HUD Administration initiative, to attract developers of homes for limited income families. A capital write-down program for production, a la original public housing, is put forward. No specific development assistance is offered to public housing, but public housing authorities (PHAs) appear to be eligible to compete for any new resources; these resources would be mainly controlled by the states.

For public housing, MHC points out the misguidedness of the HUD bureaucracy toward the program and the inadequacy of annual capital appropriations for the modernization backlog. MHC’s solution to both problems is to spin public housing developments off mainly into private, separate entities - thought to be less burdened by government - that would access private capital for rehabilitation through mortgaging the projects and that would receive new, long-term subsidies akin to Section 8 vouchers.  MHC would also impose a work requirement on public housing residents that appears to duplicate welfare- to- work, HOPE VI community service, and other existing work requirements.  The Report mainly focuses on private subsidized housing.
Since the issuance of the Report, some members and staff of the Commission have described its main public housing proposals as more like overtures to stimulate debate than settled conclusions of the Commission. It is in response to that collegial position that the following comments are presented.
MHC Calls for Privatizing Public Housing as a Cure to HUD’s Suffocating Bureaucracy

MHC’s Report underscores the excessive bureaucratic interference that HUD and its regulations impose upon public housing (and other department programs)
, noting that:

“The public housing authorities (PHAs) that administer [public housing] find it increasingly difficult to meet their basic mandate while complying with the maze of regulations. The complexity and cost of compliance not only undermine effectiveness of the best agencies, but also provide a convenient excuse for the operational failures of the least competent ones.” MHC Report at 40.

MHC joins a chorus in this respect.  The Findings and Purposes section of the Quality Housing and Work Responsibility Act of 1998 (herein “QHWRA” or “the Reform Act”) notes that:

“The Federal method of overseeing every aspect of public housing by detailed and complex statutes and regulations has aggravated the problem and has placed excessive administrative burdens on public housing agencies...” H.R. 4194, 105TH Cong. § 502 (a)(4) (1998) (enacted as 42 U.S.C. 1437 et seq.).

A National Academy of Public Administration (NAPA) Congressional report, makes similar unflattering observations:

 “HUD should actively seek to improve its relationship with the assisted housing industry and the public housing industry, in particular, by transforming its style of governance from a regulatory and enforcement approach to a more balance approach that is based on consultation and, where appropriate, collaboration.” Nat’l Academy of Pub. Admin, Evaluating Methods for Monitoring and Improving HUD-Assisted Housing Programs, Dec. 2000 at 94 (2001). 
Such hyper-regulation is cited by MHC as a justification for its idea to move public housing property largely into private hands. A better course would have been to follow its recommendation for dealing with HUD’s apparently flawed administration of assisted housing by the Federal Housing Administration, namely, placing the programs into a separate private corporation under the HUD Secretary, presumably to be operated with greater user input.  Such an arrangement is akin to CLPHA’s call for an external accreditation system, coupled with implementing NAPA’s recommendation for a Housing Quality Board for public housing consisting of PHAs and other interested parties with status to make direct and regular recommendations to the Department on policies and regulations.  MHC makes no reference to these much-discussed ideas as alternatives to its privatizing solution, nor apparently does it see the FHA solution as useful for PHAs.

While MHC offers its “spin-off” approach as a means of escaping the grip of overdone HUD bureaucracy described above, it is hard to imagine greater HUD bureaucratic chaos than that which would result from transferring thousands of PHA projects into separate entities with the attendant property viability determinations, “mark to market” analyses, subsidy calculations and negotiations, owner entity reviews, and other issues that will arise in HUD’s fertile bureaucratic mind. The way to cure HUD’s over-regulation is to address that problem, not to overturn the public housing system.  Congress sought de-regulation in the Reform Act; it should exercise its oversight authority to see whether its mandates have been obeyed, and then require HUD to comply with existing provisions that HUD has refused to implement.  If Congress is still dissatisfied with federal oversight at that point, Congress should then legislate new affordable housing policy with greater PHA, local government, and resident control. 

MHCs Report Lacks Documentation of the Amount of Capital That Its Privatizing Proposals Would Access
Notwithstanding the focus of its enabling act  “on the role of the private sector in providing affordable housing,” the MHC details a far-reaching so-called public housing reform - which in actuality would significantly enlarge the role of the private sector, thereby significantly increasing the cost of affordable housing provision and unnecessarily dismantling PHAs that are already effectively providing public housing. As noted, it consists of spinning off viable public housing projects into separate non-PHA entities and then subjecting them to “market tests” by lenders and investors to determine the viability of the property; each project would be placed on a project-based budget; would be funded by Section 8 vouchers or something akin to vouchers; would be mortgaged to raise rehabilitation monies; and would be privately managed. HUD, the Report appears to assume, could mandate this transfer of the PHA stock.
 The recipient entities would be mainly private or nonprofit. Should the ownership entity be controlled by a PHA, the PHA would not be permitted to set the rent level or the lease term of the subsidy contract; these are to be handled by an unidentified Section 8 administrator. Although this arrangement is put forward in the name of augmenting inadequate capital appropriations through mortgage loans in order to speed up the modernization of public housing, the Report makes no call to increase such appropriations. 





Most pertinently, MHC does not estimate the amount of private capital that would be yielded by its scheme, nor does it comment on the continued level of appropriations nor make any estimate of when the public housing stock would be fully modernized. To many, it will appear that a belief in the superiority of private management, project-based budgeting, and non-PHA ownership – irrespective of considerations of associated high costs or assessments of effectiveness – is as much the driving force behind the overture as is access to more private capital. Comparisons of the MHC recommendations – a dual thrust of project-based subsidy and the use of mortgages, which further expose properties to foreclosure into private hands – with other recent initiatives are unavoidable:  the failed sweeping “vouchering out” initiatives by HUD to increase private sector involvement; the current HUD Administration’s debt financing plan/mortgage exposure in its FY 2003 Budget; and the proposal that the Harvard Graduate School of Design consultants are foisting onto the Public Housing Operating Cost Study.
The Report Surprisingly Overlooks the Entrepreneurial Reforms of QHWRA and Other Progressive Changes That Are Raising Private Capital and Are Improving Public Housing
The MHC Report seems to proceed from an outdated view of public housing.  Remarkably, the Report makes no mention of the profound changes effectuated by the QHWRA
 and by other innovative changes in public housing, such as the de-regulatory Moving to Work Demonstration
. Conspicuously, it fails to discuss QHWRA’s new methods for accessing private capital, notably the well-publicized and successful pledging of future capital allocations to secure debt:  bond issues, public and private, large and small, as well as commercial bank loans  - all secured without exposing any property to mortgage risks.  The funds being raised in this fashion already exceed a billion dollars in the short span of two years - and HUD has yet to develop standard processes. Since expanding the access of PHAs to private capital is said to be MHC’s motivating reason for recommending Section 8 project-based vouchering and mortgaging out public housing developments into non-public entities, this omission is quite surprising.

QHWRA’s most powerful new ‘capital raising’ instrument, as noted, is the ability of a housing authority to borrow through bond and bank financing secured by the pledge of a portion of the PHA’s annual formula allocation from the Capital Fund.
 No property of the PHA is exposed to foreclosure. There have been at least two major public bond issues so secured - issues that were rated favorably by the traditional bond rating agencies (Standard & Poor’s, Moody’s and Fitch) and sold. In addition, there have been private bond placements and straight loans with banks. The PHAs involved have been among the largest and the smallest. While HUD has approved transactions, albeit with needlessly intrusive involvement, it has yet to provide clear guidelines that, if properly done, undoubtedly will accelerate such arrangements. Basically, the bond rating agencies and the lenders are relying upon (1) a 20-year history of appropriations for modernization and capital and (2) the PHA’s undertaking to limit the amount of its capital allocation to be pledged in the future while the debt is unpaid. There is solid precedent for such borrowing by non-federal agencies. In the transportation field, “Garvee” bonds for highway construction are well-established; these bonds are also repaid from annual appropriations and allocations to the recipient agencies.



In addition to the foregoing capital-raising tool, PHAs have gained significant new flexibility enabling them to better manage their developments due to reforms in QHWRA and other acts; these ‘private-like’ changes include: the admission of a broader range of incomes, up to 80% of median - “ mixed incomes”; the use of flat rents (within the 30% of adjusted income cap) to retain upwardly mobile residents; applicants’ ability to choose apartments through site-based waiting lists, rather than the former centralized ‘take it or leave it’ system; the repeal of federal preferences, permitting social diversity; the  upward mobility of many tenants through welfare to work; retention of income earned by a PHA to improve its housing; sterner drug eviction authority; broader use of private management; the ending of one-for-one replacements, and other practices long standard in the real estate industry, including in other HUD subsidized housing. These changes, coupled with the innovations emerging from the de-regulatory Moving To Work Demonstration, are leading to sounder projects less in need of the perceived benefits of “privatization”. In addition, the most severely distressed projects - long the image-makers of public housing - are being transformed across the country under HOPE VI into model mixed- income developments, uplifting not only residential life but their downtrodden neighborhoods. These new paths are producing an American public housing unlike anything heretofore - and one that certainly should not be forced to rely on private lenders and investors to determine what public housing looks like and whom it will serve.
 
Fully Implementing QHWRA Would Expand PHAs’ Access To Private Capital Even Further

In addition to pledging capital allocations, QHWRA also enables a PHA to mortgage individual properties should it choose to do so. That Act authorized such mortgages in section 516, now section 30 to the Housing Act of 1937, which states that a PHA may “... mortgage or otherwise grant a security interest in any public housing project.”  HUD has done nothing to implement this provision, which makes ironic its FY 2003 Budget proposal for debt financing for modernization through mortgages. Perhaps, the new Administration has rejected its predecessor’s opposition to mortgaging shown during and after QHWRA’s enactment. Most important, the Reform Act simply allows a PHA to pursue mortgage-able transactions (including project based Section 8), but does not impose this course as MHC appears to. 

QHWRA further empowered a PHA to borrow private funds by allowing the use of operating funds, as well as capital, to secure debt for development or renovation. HUD resisted this action during and after enactment of the Reform Act. The Reform Act is clear. Section 519, adding a new section 9 (e) (I) of the Housing Act of 1937, relating to the Operating Fund, states that the Operating Funds may be used for “ the costs of repaying, together with rent contributions, debt incurred to finance the rehabilitation and development of public housing units, which shall be subject to such reasonable requirements as the Secretary may establish”.  In addition, the recent Senate Appropriations bill emphatically permits the use of operating and capital funds for debt on properties, thereby reinforcing the Congressional intent of QHWRA despite HUD’s recalcitrance to implement.  See S. 2797, 107th Cong. (2002).

Now, almost four years after the QHWRA’s enactment, the Department has not seen fit to activate these “mortgaging” amendments. Congress surely should intervene through oversight hearings or other communication with HUD to make these tools usable. Incidentally, reputable public housing counsel has ruled that a PHA can proceed on its own under the plain language of the statute if HUD continues to fail to issue regulations.

The MHC Proposals for Long Term Funding Face Enormous Budget Obstacles

MHC makes no estimate of the costs of such a scheme of transferring the mortgageable public housing stock to external entities with adequate subsidies (1) to assure long-term affordability for public housing eligibles; (2) to cover the mortgage debt necessary to liquidate that part of the $22 billion modernization backlog that is not handled by annual capital appropriations; and (c) to create a replacement reserve, as MHC recommends. The recommendation plainly calls for a sizeable new funding commitment to Section 8 since vouchers are often more costly than operating subsidies and presumably will become higher yet if used to fund new replacement reserves and to service mortgage debt.  For example, with respect to amortizing the mortgages alone, a rule of thumb is that the amount required to pay off such debt over 30- to 40-year terms will equal approximately twice the principal amount. 

 MHC does recognize that long-term funding commitments, such as those with a public housing forty-year use term, to result in housing affordable by public housing eligibles, would require a drastic change in Congressional Budget and Appropriation policies.
  The Congressional concern over “budget authority,” i.e. the cost over time of a given federal funding commitment, may seem artificial to many, but it is strongly rooted in the appropriations process. Those policies abhor the high levels of budget authority that would be entailed if the private entities were to be funded for the normal forty-year term or for any lengthy term for public housing. Historically, the original use of 30- and 40-year bonds to fund modernization and development of public housing was replaced with annual capital grants to eliminate the high dollar budget authority levels involved in the old system. Similarly, the terms of Section 8 funding - both project-based and tenant-based  - have been regularly shortened to conserve budget authority. This problem of long-term commitments to affordability also would affect MHC’s capital write-down model.

To overcome this appropriations roadblock, the Commission suggests that funding for rental assistance be moved into the “mandatory” category of federal expenditures so that developers would be willing to finance repairs, and, presumably, new construction. “Mandatory” expenditures in federal appropriations are non-discretionary expenditures that the Congress must appropriate and the government must pay to any one eligible. Social Security is a prime example. The Committees have no say over funds in such a category. It is almost impossible to think that housing payments would be accommodated by Congress because of this loss of control. It has been forcefully argued over the years that public housing operating subsidies should be classified as “mandatory” - without any success.  Obviously, “mandating” the subsidies would be most welcome.

A disturbing incident possibly revealing the Administration’s view of the duration of a commitment for debt financing to “access private capital” emerged during the recent mark- up of the  “Housing Affordability for America Act of 2002”, HR 3995 (the “Roukema bill”). At HUD’s request, the House Housing Subcommittee - Republicans and Democrats - was willing to authorize a demonstration of the Administration’s proposal to allow mortgaging of public housing properties for modernization, akin to MHC’s recommendation.  However, when members of the Committee insisted upon a forty-year use restriction for low-income occupancy, the impetus for the amendment stopped. Also alarming is the fact that HUD’s FY 2003 Budget debt financing overture was coupled with a cut in that year’s capital appropriations of $417 million (plus a cut in operating subsidy). Plainly, HUD envisions debt financing not as an add-on to accelerate modernization, but as a substitute for capital appropriations - and a more costly one at that. 

The spun-off PHA properties would simply be added to the pool of privately-owned subsidized properties that HUD now wrestles with regularly to prevent opt-outs, use terminations, and other withdrawals from the subsidized stock. These are the properties which HUD chases with market- to- market, sticky vouchers, and other costly inducements to retain them in the subsidized inventory. MHC is blunt in describing the milieu that the public housing units would join:

“The Commission notes that many of the properties eligible to leave the rent-restricted inventory that were in a position to profit by exiting have already done so. Some properties that remain in the affordable inventory but are legally eligible to leave it will do so, as well... Generally all properties with lesser economic value are at risk of deterioration and, ultimately abandonment, unless they can be transferred to new, mission-driven owners.” MHC Report at 53.

Is this the regime that public housing should join? Something is backwards: MHC would send the public housing stock to a system that already lacks “mission-driven owners” and is relying on such unknown owners for its rescue.

Once properties become subject to mortgages and preset subsidies, the rents needed to carry the debt and to fit the allowable expenses will inevitably dictate the income levels of the tenants. This is particularly significant in public housing where forty-five percent of PHA units are for the elderly and the disabled who have the least elasticity to meet higher rent burdens.  Public housing, for all its perceived limitations, does not pose these threats to its poor residents; it is a permanent housing trust for very low-income people, who, by definition, cannot live by the market.

Public Housing Would Welcome the Proposed MHC Long-Term Subsidies  - For Itself.

Were Congress prepared to provide directly to the PHAs (rather than to spin-offs) long-term project-based subsidies, renewable automatically from the Section 8 pool, that  replace the operating subsidy, create a replacement reserve, and accelerate modernization funding, PHAs would  very seriously consider such a switch from the annual appropriations agony.  However, MHC does not appear to propose such a subsidy for PHAs. Instead, the subsidy is aimed to the private spin-offs of up to thirteen thousand public housing projects into separate entities that need have no relation with a PHA, except for the subsidy check.  PHAs, which have been denied anything resembling such guaranteed and appropriately fulsome subsidies, could only be jealous. Public housing needs the assurance of a real long-term subsidy contract that the MHC report demands for the private sector.

PHAs Are Ready for Housing Production - And Have Teeming Waiting Lists of Needy Families

 Public housing clearly has a role in any increased housing production, because it is the only program permanently committed to serving the lowest income households. The United States Conference of Mayors at a recent meeting recognized this essential role and called for the production of 150,000 public housing units a year. Many PHAs are showing themselves to be productive developers, either directly or with outside partners, in the HOPE VI program with the inventive use of the subsidies involved. A host of arrangements for mixed finance and for mixed incomes have emerged. As a recent HUD Report on HOPE VI best practices observed:

 “Moreover, through their new role as housing developer and asset manager, housing authorities are attracting new partners from the private sector, local government and nonprofit community to invest in affordable housing for low-income families.”  United States Dept Housing & Urban Development, 107th Cong., HOPE VI - Best Practices and Lessons Learned 1992-2002 at 4 (2002), pursuant to H.R. Rep. No. 107-272, Title II.

Among the development innovations has been the use of operating subsidies in a non-PHA building. This flexibility sprung from the Opinion of former HUD General Counsel Diaz, dated April 13, 1994, which has been confirmed by QHWRA. While HUD has no implementing regulations, QHWRA made this flexible arrangement statutory in the new section 9(m) of the Housing Act which provides that “... a public housing agency may commit ... operating assistance only [i.e. without accompanying capital] for public housing units, which assistance shall be subject to all of the requirements applicable to public housing except as otherwise provided in this subsection...” See generally, HOPE VI - Best Practices and Lessons Learned 1992-2002 at 3, 4.

Section 9(m) in subsection 2 also provides, inter alia, that if operating assistance only is provided to a unit, HUD may make Section 8 requirements applicable.  The aim of this unimplemented provision was to make use of ‘operating assistance only’ in another’s building as simple as using Section 8 tenant-based assistance - to which it is then, of course, akin - and to free such usage from the more complicated processes applicable to capital developments.

MHC proposes capital write-downs as a method of achieving affordability. Again, QHWRA has re-affirmed this technique for PHAs. The original public housing program was just that   - the federal government covered the costs of development and rents the cost of operation. QHWRA harkens back to this model in allowing the development of projects which receive only capital assistance without the usual requirement for accompanying operating subsidies. See section 9(m)(1) & (2), cited above. The Reform Act further contemplates that such ‘capital only’ public housing may be created with a use term of less than 40 years. The purpose behind this provision is to stimulate production by PHAs or their private partners of buildings suitable for the low income market: (a) that might be self-sustaining under certain public housing “broad range of income “configurations; and (b) that could be confined to affordable, non-public housing use after a less-than-forty year use term.  Such an arrangement might well attract developers. The capital subsidy can be set at a level that fits the level of incomes to be served. While one hundred percent operating subsidies are infinitely desirable, the lack of them should not forestall PHA’s from serving other low-income families and using their Section 8 funds to imitate the operating subsidy. The capital write-down fits this mode.  Again, QHWRA’s “capital assistance only” provisions anticipate MHC recommendations, but have not been implemented by HUD.
Conclusion

          Before seeking new statutory mechanisms in public housing, as MHC appears ready to do, the efficacy of legislative process should be considered. QHWRA, with bipartisan support, was four years in the making and was ultimately attached to an appropriations bill to ensure its enactment. Moreover, now, almost four years after its passage, many important provisions remain unimplemented by HUD and HUD is not going away.

Obtaining full implementation of QHWRA is the more immediate and effective way.  QHWRA was intended: to address the MHC issues, to obtain greater deregulation for PHAs, to strengthen and broaden the access of PHAs to private capital, and to diversify methods of development, including capital-only write-downs.  If HUD had not failed to implement all QHWRA’s “private-like” provisions effectively, the occasion for MHC to consider its more complicated privatizing proposals probably would have been obviated. 

The fate of MHC’s recommendations at this point is uncertain; the Report is causing little stir, if for no other reason than it implicitly and rightly calls for more resources. Neither of the most recent Congressional housing actions – the “Roukema” bill, H.R. 3995, 107th Cong. (2002), recently reported from the full House Committee on Financial Services, and S. 2797, 107th Cong. (2002), the Senate Appropriations Committee bill for VA, HUD and Independent Agencies for FY 2003 – accepts the public housing policy proposals from the Report.  It should be noted, however, that while the VA, HUD Appropriations Bill does not include any of the MHC’s policy proposals, it does contain an authorization for a Loan Guarantee Program for Public Housing – a program that will greatly help PHAs improve their public housing programs.

However, while PHAs may not subscribe to MHC’s recommendations, the Commission does underscore important points of concern to public housing that bear renewed attention: there is an acute housing need among families within public housing eligibility; increased production is badly needed; vouchers are less and less usable
; capital write-downs for affordability are a worthy subsidy; modernization of public housing must be stepped-up to meet the acute housing need; facilitating PHA’s access to private capital, over and above annual  appropriations, is necessary; and public housing authorities are unduly constrained by excessive regulation. 

In QHWRA, remedies abound and HUD should be required to make them available and readily useable before public housing is contorted in the ways MHC suggests. Congressional oversight role is called for.

For further information, contact Gordon Cavanaugh or Bernard Fulton at Reno & Cavanaugh, PLLC, at (202) 783-2800.
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� The Senate and House Appropriations Committees’ Subcommittees On Veterans Affairs, the Department of Housing and Urban Development and Independent Agencies, the House Committee on Financial Services’ Subcommittee on Housing and Community Opportunity, and the Senate Banking, Housing and Urban Affairs’s Subcommittee on Housing and Transportation.


� Bipartisan Millenial Housing Commission, 107th Cong., Meeting Our Nation’s Housing Challenges (2002), Pursuant to Pub. L. 106-74, 206(b), as amended.  See generally MHC’s website at http://www.mhc.gov, which includes a list of MHC hearings and links to testimony, written proposals from the public, consultant products and a Power Point presentation on “Federal Housing Assistance.”


� “HUD should not be involved unnecessarily in procedural requirements, other than those necessary to assure the objectives of the program are met.” MHC Report at 48.


� While HUD has much authority to compel PHAs to submit to HUD requirements, HUD’s ability to actually compel a PHA to transfer any of its properties to a separate entity is gravely in doubt. The PHAs, not the federal government, own their properties and would be due just compensation were HUD to force a transfer as in any taking.  See, Megan Glasheen and Chris Hornig, May HUD Give Away What It Does Not Own?, 25 Urb. Law. 69 (Winter 1993).	


� QHWRA was four years in debate and was adopted at the end of 1998 with bipartisan support by a Republican Congress and a Democratic White House and became popularly known as the “Public Housing Reform Act.” It should be noted that at no time during the deliberations on QHWRA was the “vouchering out” or “privatization” (as previously discussed in this commentary) of public housing that is proposed in the MHC Report - seriously considered. The Senate Housing Subcommittee considered but quickly dropped the idea at the outset of discussion about the bill, finding its costs too prohibitive.


� The “Moving To Work Demonstration” (MTW), authorized in the Omnibus Consolidated Rescissions and Appropriations Act of 1996, Pub. L. No. 104-134 § 204, 42 USC § 1437f NOTE (1996), is mischaracterized by its title. The demonstration allows a PHA to intermingle its operating subsidies, capital allocations, and Section 8 tenant based assistance in conducting its operations as long as it houses basically the same resident profile as pre-MTW. An MTW PHA also receives certain other de-regulatory concessions, such as the ability to waive certain HUD regulations in favor of (and subject to HUD approval) locally developed policies specifically aimed at the needs of the MTW PHA and its resident population.  The aim of MTW is to learn whether PHA’s can do a better job for residents with the same amount of money and far more discretion over the policies and procedures that would allow them to operated in the most effective and efficient manner, i.e. deregulation.


� Section 9(d) of the Housing Act of 1937, created by section 519 of QHWRA, includes among usages of the Capital Fund in (d)(1)(A): “the development, financing, and modernization of public housing projects.....and the development of mixed finance projects.” (Emphasis added)


� See also the report accompanying S. 2797, which states in relevant part: “The Committee does not accept the administration’s legislative proposal to finance privately the capital needs of public housing with section 8 funds…The Committee agrees, however, that Public Housing Authorities should have the tools they need to finance improvements to public housing units.  New authority is needed so that Public Housing Authorities can use funds they receive to address deferred maintenance needs.  The Committee includes a provision to allow public housing authorities the flexibility to use public housing funds to leverage private capital to rehabilitate distressed units and develop public housing units in mixed-income housing developments.” S. Rep. No. 107-222, at 30 (2002).


� MHC recommends for all federally assisted properties: 30 years low-income use restrictions for rehabilitations and 50 years low-income use restrictions for new construction.


� See, e.g., Fredrick Kunkle, Housing Vouchers No Magic Key, Wash. Post, Aug. 15, 2002, at A1.
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